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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     319 of 2016 

(Under Section 448,376 and 
 506 of the IPC, arising out of G.R. Case No.  
519/2016) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Md. Samsuddin Ali, 
Son of Late Fajar Ali 
Resident of Katonigaon 
Police Station – Thelamara 
Dist:- Sonitpur, Assam.   
 

Date of framing Charge :- 14/12/2016 
 
 

Date of Recording Evidence :- 08/02/2017, 23/02/2017, 
21/03/2017 and 21/07/2017 
 
   

Date of examination of accused u/s 313 
Cr.P.C 

:- 18/09/2017.  
  
 

Date of Argument :- 30/10/2017  
 
 

Date of Judgment :- 03/11/2017.  
  
 

Counsel for the Prosecution :- Mr. Munin Chandra Baruah,  
Public Prosecutor, Sonitpur. 
 
 

Counsel for Accused :- Mr.H.P Sedai and Mr. P. Biswas,  
Advocates.  
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JUDGMENT 

1.  In this case accused Md. Samsuddin Ali is put for trial for allegation of 

charge u/s 448,376 and 506 of the IPC.  

2.  The facts leading to institution of this case, according to the FIR, in brief 

is that on or about 7 p.m. of 22-02-2016, in absence of husband of the 

informant accused trespassed into their home, gagged her mouth and forcefully 

committed rape on her. While the informant attempted to raise alarm, she 

could not raise as because she was gagged by the accused on her mouth. 

Accused also threatened the informant if she discloses the matter to anyone, he 

will kill her husband. Due to poor economic condition of her husband, her 

husband has to engage a day labour in the soap factory of the accused. Taking 

this advantage, accused tactfully sent her husband to Lanka and committed the 

said misdeed. Hence, this prosecution case. The ejahar was lodged by 

informant/victim before the O/C Thelamara Police Station on 23-02-2016.         

3.  On receipt of the aforementioned FIR, the O/C Thelamara Police Station 

registered a case being Thelamara P.S. Case No. 14/16 u/s 448,376 and 506 of 

the IPC. After completion of usual investigation, the O/C Thelamara Police 

Station sent up the case for trial against the accused Md. Samsuddin Ali u/s 

448, 376 and 506 of the IPC.  

4. On being appeared the accused person before the Court, after hearing 

both parties, learned Addl. Sessions Judge, FTC, Sonitpur, Tezpur framed 

charge u/s 448,376 and 506 of the IPC against the accused Md. Samsuddin Ali. 

Particulars of the charge were read over, explained to the accused to which he 

pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined seven numbers of 

witnesses including the complainant/victim and the doctor who examined the 

victim. Statement of the accused is recorded u/s 313 Cr.P.C. All the allegations 

made against the accused and the evidence appears against the accused are 

put before him for his explanation where he denied the allegation and declined 

to adduce defence evidence.    
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6.  I have also heard the argument put forward by the learned counsels of 

both sides.   

7. The points for decision in this case are that - 

(1) Whether the accused on 22-02-2016 at about 7 p.m. at Katonigaon under 

Thelamara police station committed house trespass by entering into the house 

in possession of victim/complainant to commit an offence of rape and criminal 

intimidation and thereby committed an offence punishable u/s 448 of the IPC?   

(2)  Whether the accused on the same date, time and place  committed rape 

upon the victim against her will/consent and thereby committed an offence 

punishable under section 376   of the IPC?  And  

(3) Whether the accused on the same date, time and place  threatened the 

victim/complainant with injury on her person and intimidate her and thereby 

committed an offence punishable under section 506  of the IPC?   

  

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

9. PW 1 Ruhul Ali, the husband of the victim/complainant stated that the 

incident took place on 22-04-2016. He was absent at the relevant time at 

home. Before one day he was sent by his employer to bring Jaggery from 

Lanka. In the next day evening he arrived home. He was informed by his wife 

that accused committed rape on her and thereafter threatened her. Then his 

wife filed this case against the accused.  

 In cross-examination, he admitted that accused is a businessman who 

also owned a rice mill and also have a soap factory. He was engaged as an 

employee under the accused for last six months. He was engaged to carry 

paddy and after selling the said paddy he purchased jaggery. For this work he 

has to go to Lanka once in a week. Usually in the morning time he sold his 

paddy and purchased jiggery and returned at night in the next day. His wife 

doing works of labour in the accused‟s factory for last about one year. He also 

doing labour in the soap factory with his wife. Usually her wife used to go her 

home earlier than him. Accused never ill-behave neither to him nor to his wife. 
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Their payments were made weekly or sometimes after 2/3 days. Ejahar was 

written by one Mafijuddin.  

10. PW 2 Md. Alimuddin Hussain who turned hostile stated that he knows 

the accused and victim/complainant. The incident took place on 22-02-2016. 

On the day of incident, he went to the house of Ruhul Amin at about 5 p.m. He 

has not seen any person in the house of Ruhul Amin. When he did not meet 

Ruhul he returned back. He met the victim in the house of Ruhul. Then he 

turned hostile.  

 In cross-examination by defence, he admitted that on 22-02-2016  he 

went to the house of Ruhul Amin. He stated that he has not stated to police 

that he has not seen accused in entering into the house of victim on 22-02-

2016. His house is situated at a distance of half km from the house of Ruhul. 

He is a rickshaw puller by profession. He quite often visited the house of Ruhul.  

11. PW 3 Md. Mafijuddin Almamun stated that he knows the accused and 

informant/victim. Incident took place on 22-04-2016. At the time of incident, he 

was not present at the place of occurrence. He used to take tea in the tea stall 

near the house of victim, where he heard that there took place altercation in 

between Alimuddin and Samsuddin. At that time victim came to the tea stall 

and told them that in absence of her husband accused Samsuddin came to her 

house. Thereafter a gathering took place and police came. He came to know 

about the incident after half an hour of the incident. He has written the ejahar 

that accused Samsuddin committed rape on the victim as told by the victim.  

 In cross-examination, he admitted that police did not record his 

statement.  

12. PW 4, the victim/complainant of this case stated before this court that 

she knows the accused Samsuddin. Incident took place at about 6 p.m.   about 

one year ago in the evening. At the time of the incident she just arrived her 

house from the working place of factory. At about 6 p.m. she nursed her two 

children. Accused came to her house. She called the accused as uncle („khura‟). 

He is the owner of the factory where he doing labour. Accused asked her to 

give a cup of tea. But she stated to accused that as there is no sugar and tea 
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so she could not be able to make tea. Then accused gave  Rs.20/- to her elder 

son Saklin Mustak to bring cake and also Rs. 10/- to bring sugar and tea. 

Accordingly, her elder son went to bring tea, sugar and cake. Accused seated 

there for about half an hour. Then accused asked her to make a cup of tea and 

he will return after half an hour. When he went out her elder son came. Then 

she advised her children to remain in the room as because her husband was 

absent and locked the room and she was busy in cutting vegetables at her 

kitchen. Thereafter, Samsuddin again came and asked her to open the door, 

though initially she refused to open the door but after some time her eldest son 

opened the door as per her advice. Then accused Samsuddin directly came to 

the kitchen and talked with her. After some time he has handed over Rs. 600/- 

to her and asked her to go to the site of tubewell. Then she asked the accused 

that he is her employer, despite that she treated him as an uncle. Accused 

caught her hands forcefully. While she told him that she will raise alarm, then 

accused gagged her mouth with hands and also threatened her to kill her 

husband. Then accused raising her red and black nighty  opening his chain of  

black pant forcefully inserted his sexual organ into her private parts and 

thereby committed rape on her from the back side. While her daughter called 

her to give her meal, then accused fled away. When Samsuddin went out from 

her house, Alimuddin was standing near the door. Alimuddin asked her why 

accused (mama) came but she did not disclose about the incident to him as 

accused threatened her that he will kill her husband if she disclosed the matter 

to anyone. Then Alimuddin told her that he saw all the incident. Then Alimuddin 

came out from the house. Then she heard that somebody has assaulted 

Alimuddin and somebody has informed the matter to Thelamara police. O/C 

Thelamara police took Alimuddin to hospital. After the said incident at about 9 

p.m. the villagers accompanied by AAMSU worker came to their house and 

asked her about the incident. Then she told them that after arrival of her 

husband she will lodge the case. Next day her husband arrived and she 

reported the matter to him. Ext. 1 is the ejahar and Ext. 1(1) is her signature. 

In the next day, she was examined through the doctor and recorded her 

statement u/s 164 Cr.P.C. by the learned Magistrate. Ext. 2 is her statement u/s 

164 Cr.P.C. and Ext. 2(1) to 2(6) are her signatures.      
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 In cross-examination she admitted that she knows the accused 

Samsuddin for last 13 years. She has doing service along with her husband 

under the accused as employee for last 8 months in the soap factory of the 

accused. During that period, accused never misbehave her in any manner 

neither give any bad signal to her. She has received wages for her works from 

the accused weekly. During that period accused sometimes used to visit their 

house even in absence of her husband. During that period, she offered tea to 

the accused. Saidul resides infront of their house. In front of their house there 

was a Weaving Centre. There is a bamboo wall (Chokowa) at the site of 

Tubewell. Near their house there is no any atrocity from thief or dacoits. Her 

parental house is at Rangagora. Accused is an influential person. On the day of 

incident accused came and gave total Rs. 30/- to bring cake, tea and sugar. 

Then accused went out. After departure of Samsuddin her boy returned. Then 

she locked their house. While the accused came to their house for second time 

she asked her son to open the door as accused being her employer. When the 

accused came in second time she was busy in the kitchen in cutting vegetables. 

During that time her girl was in their house. Till departure of the accused from 

their house her girl was in the house. In her house there was no electricity 

connection. She was read upto class IX standard. Ejahar was written by one 

Mafijuddin Ali who was not related to her. At the time of filing of ejahar, she 

along with her husband and Mafijuddin with some other persons of AAMSU 

went to the police station. She along with her husband remained in Police 

station for a while, during that period other people accompanied her were left. 

While her statement was recorded by police she was accompanied by her 

husband. The scribe of the ejahar and maternal father-in-law (Mama Sahur) 

and police were also there.  

 In re-cross examination of victim, she stated that she knows the 

accused Samsuddin. She lodged the ejahar. While the accused was in Jail at the 

pressure of local public she filed an affidavit with a prayer. Ext. “Ka” is the said 

bail prayer and Ext. “Ka”(1) and “K”(2) are her signatures. She is not aware 

where the local public filed the said petition. Ext. “Kha” is the said affidavit and 

Ext. “Kha”(1) and “Kha”(2)  are her signatures.         
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13. PW 5 Dr. Sangeeta Sharma deposed that on 24-02-2016 she was 

working as M & HO -1 and on that day she has examined Sazida Begum, W/O 

Ruful Amin, Katoni gaon, PS Thelamara, in reference to Thelamara PS Case No. 

14/16 u/s 448/376/506 of the IPC in the emergency room of KCH, Tezpur at 

about 2 p.m. in presence of Miss Anna Minz. She was escorted and identified by 

WPC/02 Ainu Begum. The victim was examined on 24-02-2016 at 2 p.m. and 

on examination found the following : 

No prominent identification mark. Teeth – 7/7, 8/8, Height – 145 cm, 

weight 35 kg. Last LMP 14-02-2016. History of sexual exposure present to Md. 

Samsuddin (chutu) of soap factory of Thelamara Katoni gaon which was 

forceful on 22-02-2016. At the time of examination she was neat and tidy and 

well dressed. Her gait was normal. Her secondary sexual character well 

developed. She gave history of previous child birth (3 children born). Vulva and 

vagina healthy. Hymen absence. No injury found on her private parts. Swelling 

and bruise seen on the distal end of her right forearm which was tender. 

Vaginal smear for examination of spermatozoa taken.  

Investigation advised and report: 

1. Urine for pregnancy test – done and it was found that the person 

Sazida Begum is not pregnant.  

2. USG Pelvis – it was found that the persons Sazida Begum is not 

pregnant.  

3. X-ray of wrist joint, elbow at the lateral view, X-ray shoulder joint 

and X-ray pelvis was done and it was found that the person is above 

21 years of age. However, to do the correct estimation of age 

physical examination and dental examination is necessary which was 

done at KCH. The above report was a hand written report from the 

Department of Forensic Medicine and toxicology and Department of 

Radio Diagnosis at TMCH. 

4. Vaginal smear for spermatozoa- not seen (done at KCH).    

 

The doctor has exhibited and proved her medical report as Ext. 3 and 

Ext. 3(1) is her signature and opined that - 

i) no sign of recent sexual intercourse seen at the time of examination,  
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ii) No mark of violence seen on her private parts. However, her distal 

end of right forearm was swollen and tender, X-ray for which was advised. The 

report of the same not received till writing of this report so opinon on the type 

of injury over the right forearm could not be given.  

iii) she was not pregnant at the time of examination and  

iv) her estimated age about 21 years. 

IN cross-examination, she admitted that the victim is married and she 

has three children as reported by victim. During examination of victim, she did 

not find any bleeding on her private parts or any recent sign of sexual 

intercourse. In the medical report she has mentioned that the victim has 

mentioned bruise and swelling distal end of right forearm and she has advised 

her X-ray of the part but X-ray report not produced before her at the time of 

submitting the medical report.   

14. PW 6 Md. Rahul Amin stated that he knows the accused. He heard the 

name of victim but he does not know her personally.  About 7/8 months back 

at Thelamara Centre he heard from public that accused Samsuddin raped 

victim. 

 In cross-examination, he admitted that he heard about the incident. 

Personally he does not know the victim.  

15. PW 7 Sri Kulendra Bharali, I.O. has deposed that on 23-02-2016 he was 

posted as O/C of Thelamara PS and on that day he received an ejahar from one 

Sajida Begum and registered the case vide Thelamara PS Case No. 14/16 u/s 

448/376/506 of the IPC. Ext. 1 is the ejahar and Ext. 1(2) is his signature. Then 

he visited the place of occurrence, draws the sketch map, recorded the 

statement of witnesses and also sent the victim for medical examination. Ext. 4 

is the sketch map and Ext. 4(1) is his signature. Then he sent the victim for 

recording her statement u/s 164 Cr.P.C and after collecting all the report he 

filed the chargesheet against the accused Samsuddin u/s 448/376/506 of the 

IPC.  
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  Witness Alimuddin stated before him during recording his statement 

that he saw accused Samsuddin entered into the house of Sajida Begum and 

thereafter, he heard that Samsuddin committed rape on her.  

16.  These much is the evidence of the prosecution case. The accused 

pleaded total denial while his statement was recorded u/s 313 of Cr.P.C.   

17. I have heard the arguments put forwarded by learned counsels of both 

the parties.   

18. Learned counsel for the accused submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt. Firstly, the most 

material independent witness Md. Alimuddin Hussain who alleged to be seen 

while the accused entered into the house of the complainant before the 

incident has turned hostile. His hostile portion of statement is not corroborated 

the statement of any other witnesses. Therefore, the hostile portion of evidence 

cannot be used by prosecution in their facour to convict the accused. 

Secondly, the most material witness i.e. elder son of the complainant who 

according to the prosecution story opened the lock of the door while accused 

alleged to have been come in the second time, was bit examined by the 

prosecution. Thirdly, according to the complainant/victim her daughter at the 

relevant time of alleged occurrence very much present in the house but 

prosecution has failed to examine her, therefore, non-examination of elder son 

and the girl of the complainant/victim raised doubt to the prosecution case. 

Fourthly, the Doctor who examined the victim did not found any spermatozoa. 

Besides, the doctor opined that no sign of recent sexual intercourse seen at the 

time of examination. It was also opined that no mark of violence seen on her 

private parts. However, her distal end of right forearm was swollen and tender, 

X-ray for which was advised. The report of the same has not been received. 

She was not pregnant at the time of examination. But the victim/complainant 

nowhere stated that in such alleged act of accused she sustained any injury on 

the right forearm as such her was swollen.  It is the doctor who only stated so. 

Besides that, the statement of complainant‟s husband nowhere stated that he 

has been reported by victim that in such forceful rape committed by the 

accused she has sustained injury on her forearm. Therefore, that injury may 
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not be related with the act of the accused. Fifthly, according to the 

prosecutrix, she has been committed rape from the back side by the accused at 

the site of tubewell, but the prosecutrix nowhere stated that due to such 

forceful commission of rape her clothes become dirty with earth or mud. Even 

she failed to state to her husband due to such forceful act of the accused, she 

was stained with earth or mud. Sixthly, according to her admission in cross-

examination that while the accused came in second time she was busy in 

chopping vegetable at her kitchen. Accused came and seated at Kitchen and 

talked with her. Then she was asked by the accused to go to the tubewell site, 

that has not been stated to police at the time of recording her statement u/s 

161 Cr.P.C, therefore, that statement is contradictory which is a vital one, 

hence, cannot be relied on. Seventhly, while she made statement before the 

learned Magistrate she stated that after committing rape by the accused, she 

has been bleeding but in court she has not stated that after committing rape 

she has been continuously bleeding till the day of making statement before the 

learned Magistrate. Even Doctor‟s report is silent that she was in bleeding 

though she has been examined by Doctor on that very day. Therefore, her 

statement cannot be relied on. 

  To fortify his argument learned counsel for the accused submitted the 

following case laws:   

1. 2003 Crl.L.J. 910 SC and   

2. 2015(2) GLT 558.    

19. On the other hand, learned Public Prosecutor submitted that the 

prosecution has able to prove all the charges beyond any reasonable doubt 

against the accused, as such, accused is required to be convicted under the 

charged sections.  

20. I have thoroughly perused the case laws cited by the learned counsel 

for both the parties.  

21.  Keeping in mind the rival submissions advanced by learned counsels 

of both the parties, I am going to dispose of the case as follows. 
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22.  In this case, the charged framed u/s 448,376 and 506 of the IPC. 

Before discussing the evidence, I would like to see what are the 

requirements, to prove the charge u/s 448,376 and 506 of the IPC.  

23. To prove the charge u/s 448 of the IPC, the prosecution must prove 

that –  

 i) That the accused committed criminal trespass ; 

ii) that such criminal trespass was committed by entering into, or 

remaining in, a building, tent, or vessel ; 

iii) that such building, tent, or vessel was used as a human dwelling or as a 

place of worship, or as a place for the custody of property.   

  

24.     Similarly, to brought the charge under section 376 of the IPC, 

prosecution must prove that – 

(i)  that the accused had sexual intercourse with the woman 
in question; 

  
 (ii)  that the act was done under circumstances failing under 
any of the five descriptions specified in section 375 ; 
(iii) that such woman was not the wife of the accused; or, if 
she was his wife, she was under fifteen years of age; 

 (iv) that there was penetration.  
 

25.     Likewise, to brought the charge under section 506 of the IPC, 

prosecution must prove that – 

(i)  that the accused threatened some person. 
  

 (ii)  that such threat consisted of some injury to his person, 
reputation or property ; or to the person, reputation or 
property of someone in whom he was interested.  
(iii) that he did so with intent to cause alarm to that person ; 
or to cause that person to do any act which he was not legally 
bound to do, or omit to do any act which he was legally 
entitled to do as a means of avoiding the execution of such 
threat.  

  

26. A close scrutiny of the record, it appears that in this type of case, the 

evidence of the victim is most important.   

 Law is well settled that in a case of rape, the onus is always on the 

prosecution to prove affirmatively each ingredient of the offence it seeks to 

establish and such onus never shifts. It is no part of the duty of the defence 
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to explain as to how and why in a rape case the victim and her mother have 

falsely implicated the accused. The main evidence in all such cases is that of 

the victim herself. In practice a conviction for rape almost entirely depends 

on the credibility of the woman, so far as the essential ingredients are 

concerned, the other evidence being merely corroborative. It is not 

necessary that there should be independent corroboration of every material 

circumstance in the sense that the independent evidence in the case, apart 

from the testimony of the complainant, should in itself be sufficient to 

sustain conviction. All that is required is that there must be some additional 

evidence rendering it probable that the story of the complainant is true and 

that it is reasonably safe to act upon it. The evidence, no doubt, should not 

only make it safe to believe that the crime was committed but must in some 

way reasonable connect or tend to connect the accused with the crime. 

Corroboration may be by facts and circumstances.       

27. Here in the present case, it appears that the victim PW 4 is a married 

woman of 27 years having three children. According to her, she and her 

husband doing labour at the soap factory owned by accused. In the evening 

of day of incident at about 6 p.m. while she was nursing her children 

accused came to their house, asking her to make a cup of tea but she told 

accused that she has no any tea and sugar, so she has not been able to 

make tea. Then accused gave  Rs.20/- to her elder son Saklin Mustak to 

bring cake and also Rs. 10/- to bring sugar and tea. Accordingly, her elder 

son went to bring tea, sugar and cake. Accused by asking her to make tea 

went out. When accused went out she again locked their room and went to 

the kitchen and busy in cutting vegetables.  Accused again came. Though at 

first she did not open the lock but her elder son opened the lock. Accused 

came and took seat at their kitchen. Then accused gave her Rs. 600/-  and 

asked her to go to the site of tubewell. Then she told the accused that he is 

her employer, besides that she treated him as an uncle. Then accused 

caught her hands and attempted to took her forcefully. While she stating the 

accused raise alarm, then accused gagged her mouth with hands and also 

threatened her to kill her husband. Then accused caught her from back side 

raising her red and black nightly and by opening his chain of black pant 
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forcefully inserted his sexual organ into her private parts and thereby 

committed rape on her from the back side. While her daughter called her to 

give her meal, then accused left the place. While accused went out from her 

house, she saw Alimuddin was standing near the door. Alimuddin asked her 

why accused (mama) came to their house but she did not reply then said 

Alimuddin stated that he knows and saw all the incident. Then Alimuddin 

came out. After some time she heard that somebody has assaulted 

Alimuddin and informed O/C of Thelamara police. O/C Thelamara police 

station came and took Alimuddin to hospital. After the said incident at about 

9 p.m. some of the villagers accompanied by AAMSU workers came to their 

house and asked her about the incident. Then she told them that after 

arrival of her husband she will lodge the case. Next day her husband arrived 

and she lodged the FIR. Thereafter, she was examined through the doctor 

and recorded her statement u/s 164 Cr.P.C. by the learned Magistrate.   

  Now, the question comes, how much reliable, the statement of the 

victim, to convict the accused in charged sections.  

  According to the victim, the accused is her employer. She has been 

engaged as an employee in the soap factory of the accused for last 8 

months. In cross-examination she admitted that in earlier occasions also the 

accused used to visit their house. Being the employer she did not raise 

protest even in absence of her husband. Therefore, the alleged entry of the 

accused to the house of victim/complainant cannot be stated to be a 

trespass. Besides, she did not raise any alarm on the said day even after 

visited two times by the accused.  

 In the statement of the victim made before the learned Magistrate, 

the victim stated that on the day of incident at about 6 p.m. accused came 

to their house and sent her son Saklin Mustak by giving Rs. 20/- to bring 

four cake and given Rs. 10/- to bring sugar. Then accused holding her right 

hand, asked her to go stating that there is none, then her five years old girl 

Ruksana stated to her she will inform to other persons, then only she stated 

that why he doing such an act as her daughter know all things and she will 

inform her husband on his arrival. Then accused left her hand leaving the 
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place by stating that he will come afterwards. Thereafter, she asked her 

both boy and girl to sit in reading table, closed the door and went to kitchen 

and engaged herself in cutting fish. At about 7 p.m. again accused came, 

knocked at the door but she did not make sound but her son opened the 

door stating that the owner of the soap factory has come. As soon as her 

son opened the door, the accused directly entered into the kitchen and gave 

her Rs. 600/- asking her to go hastily. Then she did not received Rs. 600/-. 

Accused stating her that she is a poor person and will make her reach as he 

paid her Rs. 5000/- per week. Then accused holding her hands, gagged her 

mouth, raising her clothes and committed rape on her. At the relevant time 

she was putting a black and red nighty. She further stated that she still 

bleeding. While accused went out after committing rape Alimuddin was 

found standing in the door. Then accused left the place but the said 

Alimuddin asked her why she indulging in such bad type of activities. Then 

she threatened said Alimuddin by stating loud voice and then said Alimuddin 

went out. Therefore, her statement is not tallied exactly with the statement 

made before the learned Magistrate. There are some differences of 

statement appears in between the evidence given in the court and also 

statement made before the learned Magistrate. No doubt her statements are 

partially supported by other witnesses.  

28. It is a fact that most material independent witness Md. Alimuddin 

Hussain who alleged to be seen the accused while entering into the house of 

the complainant/victim and also according to the victim while accused atlast 

went out from her house he was found standing near the door who also 

stated to victim that he knows and seen all the incident but he turned hostile 

in the Court. Now, the question comes whether the aforesaid hostile 

evidence of said Md. Alimuddin Hussain can be used to convict the accused.  

29.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 

SCC 291, where the Hon‟ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at the 

request of the prosecution counsel and he was allowed to cross-examine the 

witnesses, no doubt furnishes no justification for rejecting en block the 



Page 15 of 20 

 

Sessions Case No. 319 of 2016. Page 15 

 

evidence of the witnesses. But the court has at least to be aware that prima 

facie, a witness who makes different statements at different times, has no 

regard for truth. His evidence has to be read and considered as a whole with 

a view to find out whether any weight should be attached to the same. The 

court should be slow to act on the testimony of such a witness and, 

normally, it should look for corroboration to his evidence. The High Court 

has accepted the testimony of the hostile witnesses as gospel truth for 

throwing overboard the prosecution case which had been fully established by 

the testimony of several eye witnesses, which was unimpeachable character. 

The approach of the High Court in dealing with the case, to say the least, is 

wholly fallacious.”  

30. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, 

reported in 2004 (Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for permission to 

put cross-question to a witness called by him, the court used to grant it. 

Here if the public prosecutor had sought permission at the end of the chief 

examination itself, the trial court would have no good reason for declining 

the permission sought for. But the Public Prosecutor is not do so at that 

stage. Be that as it may, if the Public Prosecutor is not prepared to own the 

testimony of the witness examined by him, he can give expression of it in 

different forms. One of such forms is the one envisaged in S. 154 of the 

Evidence Act. They very fact that he sought permission of the court soon 

after the end of the cross-examination, was enough to indicate his resolve 

not to own all what the witness said in his evidence. It is again open to the 

Public Prosecutor to tell the court during final consideration that he is not 

inclined to own the evidence of any particular witness in spite of the fact the 

said witness was examined on his side. When such option is available to a 

public prosecutor, it is not a useful exercise for the Supreme Court to 

consider whether the witness shall again be called back for the purpose of 

putting cross-question to him.”   

31.  It has been held in Bhagaban Singh Vs. State of Hariyana, 

reported in 1976 SCR (2) 921 that – 
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 “There is no legal bar passed on the testimony of the hostile witness 

if corroborated by other reliable evidence.” 

32.     Again, it has been held in Koli Lakhmanbhai Chanabhai Vs. 

State of Gujram, reported in AIR 2000 SC 210:200 Cr.L.J. 408 : 2001 

Cr.L.R (SC) 111 that – 

 “Evidence of hostile witness also can be relied upon to the extent to 

which it supports the prosecution version. Evidence of such witness cannot 

be treated as washed off the record. It remains admissible in the trial and 

there is no legal bar to base his conviction upon his testimony if 

corroborated by other reliable evidence. 

 The prosecution version gets further corroboration from discovery of 

Muddamal knife containing human blood group “A”. Further, the bush-shirt 

and baniyan which were put on by the accused at the time of incident were 

having extensive blood stains which were also found containing human 

blood group “A”. 

 Accused was having injury on the thigh as per the evidence of the 

Doctor. As per the medical evidence, the injuries caused to the accused 

mere minor and that because of such injuries, there would not be extensive 

blood-stains on the bush-shirt and baniyan put on by the accused.“ 

33. In the instant case said witness Md. Alimuddin Hussain PW 2  turned 

hostile. He has suppressed the materials facts. He has made statement 

under section 161 Cr.P.C. one thing, on the other hand, he has resiled from 

the said statement before this court. His said hostile portion of statement 

has not corroborated by statement of any other witness. Under such 

circumstances, the hostile portion of statement of PW 2 cannot be used to 

convict the accused.   

34. Another point is to be discussed in the present case is that as pointed 

out by the complainant, the most material witness i.e. elder son of 

complainant Md. Saklin Mustak who was alleged to be present in the reading 

room along with his sister, his younger sister and other persons including 



Page 17 of 20 

 

Sessions Case No. 319 of 2016. Page 17 

 

Unnus and Tutin are not examined by the prosecution which is vital lacuna 

on the part of the prosecution. According to the prosecutrix, her son Md. 

Saklin Mustak and his sister were present in the reading room, secondly Md. 

Saklin Mustakwas sent to bring tea, sugar and cake with the money of the 

accused and it is he who opened the lock of the door while the accused 

came in the second time. Thirdly, according to the statement of the victim 

recorded u/s 164 Cr.P.c. the incident of first time while accused alleged to be 

entered into the house of the complainant/victim holding her hands and 

asking her to go to outside, then her five years old daughter Ruksana Ahmed 

told him that “moi Koidim, moi Koidim”. Therefore, both the boy and girl of 

the complainant/victim are most material witnesses. Had they been 

examined by the prosecution there will be more clear about the prosecution 

story. Non-examination of them is fatal to the prosecution case. Fourthly, 

non-examination of Unnus and Tutin is also a lacuna on the part of the 

prosecution.  

35. Another point is to be discussed in the present case is that the doctor 

who examined the victim did not found any spermatozoa. Besides the doctor 

opined that no sign of recent sexual intercourse seen at the time of 

examination. The doctor also opined that no marks of violence seen on her 

private parts. However, her distal end of right forearm was swollen and 

tender, so X-ray was advised. It is the doctor who only stated so but the 

statement of the complainant is totally silent that for the act of the accused 

she sustained such injury caused to her swelling on her right forearm and 

tenderness. Besides that, there is no evidence that she made such complaint 

to her husband on his arrival in the next day. Therefore, that injury may not 

be related with the act of the accused.  

36. Another point is to be discussed in the present case as raised by the 

learned counsel for the accused is that according to the prosecutrix, she has 

been committed rape from the back side by the accused at the site of 

tubewell, but the prosecutrix nowhere stated that due to such forceful 

commission of rape her clothes become dirty with earth or mud. Even she 

failed to state to her husband due to such forceful act of the accused, she 
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was stained with earth or mud. Besides that, the statement of the 

victim/complainant is a contradictory. According to her admission in cross-

examination that while the accused came in second time she was busy in 

chopping the vegetable at her kitchen. On the other hand, her statement u/s 

164 Cr.P.C. reveals that while accused came in second time she was busy in 

cutting fish at her kitchen. Besides, according to her, in the second time 

accused came and seated in the kitched and talked with her, then she was 

asked by the accused to go to tubewell site but that statement is not made 

before the I.O. while her statement u/s 161 Cr.P.C. is recorded. Therefore, 

the aforesaid statements are contradictory which are not a minor but a vital 

in context to the present case and as such cannot be relied on.  

37. Another point is to be discussed in the present case is that while the 

victim made statement before the learned Magistrate that she stated that 

due to commission of rape by the accused, she has been bleeding but in 

court she has not stated that after committing rape she has been 

continuously bleeding till to the day of making statement before the learned 

Magistrate. Even the doctor‟s report is silent that she was bleeding though 

she has been examined by the doctor on that very day. Therefore, the 

aforesaid statements are cannot be relied on.  

38. Considering all these aspects, it cannot be ruled out that the victim is 

nothing but consentaneous. 

39.  In view of the aforesaid reasons, the sole testimony of the 

victim/complainant cannot be held to be cogent, reliable and convincing to 

convict the accused in the aforesaid alleged offence.  

40. Under such circumstances, the allegations of any of the charge 

cannot be held to be proved beyond any reasonable doubt by the 

prosecution against the accused as such, accused Md. Samsuddin Ali is 

acquitted on benefit of doubt and set him at liberty forthwith.    
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41.  The liability of the bailor is hereby discharged.  

42.  Send back the GR Case record being No. 519/16 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 3rd day of 

Novermber, 2017. 

 

 

        (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
   
 
 
Dictation taken and transcribed by me:  
  
 
            
        Smt. R. Hazarika, Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Md. Ruful Ahmed,  
 

2.  Prosecution Witness No.2 :- Md. Alimuddin Hussain 
 

3.  Prosecution Witness No.3 :- Md. Mafijuddin Almamun 
 

4.  Prosecution Witness No.4 :- Victim/complainant. 
 

5.  Prosecution Witness No.5 :- Dr. Sangeeta Sharma, M.O. 
 

6.  Prosecution Witness No.6 :- Md. Rahul Amin 
 

7.  Prosecution Witness No.7 :- Sri Kulendra Bharali, I.O. 
 

    
    
    
    

EXHIBITS. 

Exhibit 1   :   Ejahar.  

Exhibit 2   :   Statement of the victim u/s 164 Cr.P.C 

Exhibit 3   :   Medical report.  

Exhibit 4   :   Sketch map. 

Exhibit 5   :   Chargesheet.  

  

  

  
    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 

 


